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RECENT IMPORTANT DECISIONS 497 

The court says : " It is pure assumption to assert that all who see it will read 
the article, or that all who may read it will.be acquainted with the real name 
of the plaintiff. Many will look only at the picture and the head lines of the 
article, and thus associate the man whose photograph is given with an article 
describing him as a bandit and a murderer." It is fundamental in actions 
for defamation that the matter alleged to be defamatory must refer to the 
plaintiff. Whether or not it does referto the plaintiff has been held to rest on 
the intention of the defendant. Hanson v Globe Pub. Co., 159 Mass 293, 
34 N. E. Rep. 462, 20 L. R. A. 856 This holding seems indefensible, because 
under the general theory of tort actions, the intent is immaterial. The better 
rule is that the impression given to the public by the def-imatory article 
should control. Nkwuu on Slander and Libel, 2nd Ed. p. 304. In 
determining the libelous character of an article, the whole must be con- 
sidered, and not isolated parts. Townshend on Slander and Libel, 186. 
But, as suggested by the court in the principal case, it is not to be presumed 
that all persons, even if they should read the entire article, would know that 
the picture accompanying it was not that of the bandit. The holding, there- 
fore, seems in accord with correct principles. 

Wills— Adoption of Child — Contract to Devise. — Claimant, when a 
child 11 years of age, went to reside with deceased and his wife, who had no 
children of their own, under an oral contract that she was to remain with 
them and serve them faithfully as a daughter during their lives, or until she 
should arrive at the age of 21 years, or be married, and in consideration 
thereof she was to be maintained as a daughter, and by the will of Mr. 
Sheldon, was to receive the bulk of his estate. Claimant performed her con- 
tract by living with deceased and his wife, until she married, at the age of 22 
years. Upon decedeut's death without making provision for her, she Drought 
suit for $10,000, the reasonable value of the estate at that time. Held, that 
since the property at the time the contract was made consisted largely of real 
estate, and that both parties had in mind real estate in part at least, it was a 
contract to devise land, and therefore void under the statute of frauds. In re 
Sheldon's Estate (1903), —Wis. — , 97 N. W. Rep. 524. 

A though the general rule as to performance taking a contract out of the 
statute seems to be well established, there is a conflict as to whether per- 
formance such as that in the principal case has that effect. Rood on Wills, 
p. 30. In the following cases, performance of the obligation due from the 
adopted child was held to have taken the contract out of the statute: Srau- 
burg v. Fosseen. 75 Minn. 350, 78 N. W. Rep. 4, 43 L. R. A. 427, 74 Am St. 
Rep. 490; Sharkey v. McDermott, 91 Mo 647, 60 Am. Rep. 270; Teske v. 
Dittberner, 63 Neb. 607, 91 N. W. Rep. 181. The following cases admit the 
general rule where the acts of performance clearly refer to some contract in 
relation to the subject matter in dispute, but deny that performance such as 
that of cl dmant in the principal case is sufficient. Pond v. Sheean, 132 111., 
312, 23 N. E. Rep. 1018, 8 L. R. A. 414; Grant v. Grant, 63 Conn. 530, 38 
Am St. Rep. 379. The weight of authority seems to be against the decision 
of the principal case. 



